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No. 8701

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. E. Riley Investment Company (a

corporation), Harry P. Sheppard and
Harry Donnelley,

vs.

Walter Sakow.

Appellants,

Appellee.

BRIEF FOR APPELLANTS.

This is an action in ejectment to determine title and

right of possession to an unpatented placer mining

claim brought under Chapter XCIX, C. L. A. 1933,

p. 753. Judgment was entered in the lower Court in

favor of the plaintiff.* Defendants appeal.

PLEADINGS.

Amended complaint.

Plaintiff in his amended complaint, in substance,

alleges

:

Par. I. The corporate existence of the J. E. Riley

Investment Company. (R. 2.)

*The parties to this appeal shall be referred to as they were designated
plaintiff and defendants in the lower Court.



Par. II. That plaintiff was the owner in fee, except

as to the United States, and entitled to the possession

of a placer mining claim known as the Grood Hope,

containing 20 acres, situated in the first tier of benches,

on the right limit of Otter Creek, a tributary of the

Iditarod River, in the Otter Mining District, Fourth

Division, Alaska. (R. 2.)

Par. III. That defendants on or about September

25, 1934, ousted and ejected plaintiff from said claim

and do now wrongfully withhold the same. (R. 3.)

Par. IV. That the mining claim is chiefly valuable

for its placer gold. That defendants, during Septem-

ber, October and November, 1934, unlawfully con-

ducted mining and dredging operations thereon and

removed gold and other minerals to the value of

$45,000.00 to plaintiff's damage in that amount. (R. 3.)

Par. V. That said acts of the defendants were done

maliciously and that plaintiff is entitled to punitive

damages. (R. 3.)

Par. VI. Allegations as to costs and disbursements.

(R. 4.)

Prayer: (1) That plaintiff be adjudged the owner

and entitled to the possession of the Good Hope min-

ing claim; (2) that plaintiff recover damages in the

sum of $45,000.00 and such punitive damages as the

Court might allow, and (3) his costs and disburse-

ments. (R. 4.)

Second amended answer to amended complaint.

Defendants in their second amended answer denied

the allegations of the amended complaint except as to



the corporate existence of the J. E. Riley Investment

Company. (R. 6.) As a further and affirmative defense

they alleged:

Par. 1. The corporate existence of the J. E. Riley

Investment Company. (R. 6.)

Par. 2. That ever since July 6, 1926, the defend-

ant, H. P. Sheppard, has been the owmer of the Blue

Bird and the North Star placer mining claims, each

containing 20 acres. That said claims are situated on

Otter Creek, in the Otter Recording District, Alaska,

and adjoin the northerly side line of the K. P. M. Asso-

ciation placer claim. (R. 6.)

Par. 3. That during the year 1930, defendant

Sheppard leased the Blue Bird and North Star claims

to the J. E. Riley Investment Company. That there-

upon said company took possession of said claims and

ever since have been in the actual possession of the

same as lessee engaged in the mining and dredging

thereof. (R. 7.)

Par. 4. That on October 27, 1930, the plaintiff en-

tered upon said Blue Bird and North Star claims and

attempted to locate a portion of each, as a mining

claim, and described such attempted location as the

Good Hope claim being the same claim as is set out

in paragraph 2 of the amended complaint. (R. 7.)

Par. 5. That at the time of the attempted location

by plaintiff of the Good Hope claim, the ground in-

cluded therein was not a part of the unappropriated

government land, open to location by plaintiff and

others, but was the property of Sheppard and in the

possession of the J. E. Riley Investment Company as



lessee. That plaintiff was then and there a trespasser

upon the Blue Bird and North Star claims and did not

acquire any right, title or interest in the said claims

or either of them by reason of his attempted location.

(R. 8.)

Prayer: That plaintiff take nothing, etc. (R. 8.)

Amended reply.

Plaintiff's amended reply to the second amended

answer denied all of the allegations of the affirmative

defense. (R. 10.)

For a first, further and affirmative defense plaintiff

alleged, in substance, as follows:

That the defendant Sheppard failed to make a valid

location of the pretended placer locations known as

the Blue Bird and North Star mining claims in that

:

(a) The boundaries of said pretended claims were

not distinctly marked upon the ground so that they

could be readily traced or identified. (R. 10.)

(b) That Sheppard failed to make a discovery of

gold within the boundaries of either of said pretended

locations prior to the time the certificates of location

were filed in the recorder's office. (R. 10.)

(c) No location certificate of either claim was

filed as required by law and that the pretended certifi-

cates of the Blue Bird and North Star locations did not

state the date of the discovery of gold nor the date of

the posting of the location notices on the claims. (R.

10.)

(d) Neither of said pretended locations were tied

to any natural object or permanent monument, nor



to any well known mining claim and that by reason

thereof and all of the matters and things hereinbefore

alleged said pretended locations made by Sheppard

on July 6, 1926, were void. (R. 11.)

For a second, further and affirmative defense plain-

tiff alleged, in substance, as follows:

Par. I. That the pretended locations of the Blue

Bird and North Star, by Sheppard on July 6, 1926,

were not made by him in good faith but were dummy
locations for the use and benefit of Angus McClellan;

and were made with the unlawful intent to defraud the

United States out of its mineral lands, under the guise

of a dummy location, made in the name of Sheppard

as locator, for the reason that McClellan was largely

indebted and had judgment creditors, whose judgments

were wholly unsatisfied on July 6, 1926. (R. 11.)

Par. II. That each of said pretended locations was

made by Angus McClellan under the guise and in

the name of Sheppard for the sole purpose and with

the unlawful intention of cheating and defrauding his

judgment creditors or some of them. (R. 12.)

Par. III. That Sheppard knowingly joined in said

''unlawful purposes, intentions and designs" and

''voluntarily conspired with and aided and abetted

said Angus McClellan by lending his name for use in

such unlawful enterprise and by falsely writing, pre-

paring, and signing the pretended location notices of

said Blue Bird and North Star locations with his own
name as locator" whereas in truth each of said loca-

tions were for the sole benefit of McClellan. (R. 12.)



Par. IV. That by reason of the foregoing matter

said pretended locations and each of them were

fraudulent and void at the time of entry and appro-

priation by plaintiff of the Good Hope claim.

JURISDICTION OF LOWER COURT.

The District Court of Alaska is a court of general

jurisdiction. (Sec. 1091, C. L. A. 1933, p. 273.)

JURISDICTION OF THIS COURT.

The judgment appealed from awards damages

against defendants for $22,500.00, exclusive of interest

and costs. This Court has jurisdiction upon appeal to

review judgments of the District Court of Alaska

where the value in controversy exclusive of interest

and costs, exceeds $1000.00. (28 U. S. C. A. Sec. 225, p.

294.)

SPECIFICATIONS OF ASSIGNED ERRORS.

Defendants will rely upon the following assign-

ments of error:

Assignments of Error Nos. 1 (R. 187) ; 9 (R. 200) ;

10 (R. 201) ; 11 (R. 202) ; 15 (R. 205) ; 16 (R. 205) ;

18 (R. 207) ; 19 (R. 207) ; 20 (R. 208) and 22 (R. 210).



STATEMENT.

Plaintiff claims title to the Good Hope placer min-

ing claim imder an attempted location dated October

27, 1930. Defendants claim title to the ground in-

cluded within the boundaries of the Good Hope claim

as a part of the North Star and Blue Bird placer loca-

tions made by the defendant Sheppard, on July 6,

1926, more than four years prior to plaintiff's at-

tempted location. As this is an action in ejectment

against defendants in possession and as plaintiff can

recover only on the strength of his own title and not

on the weakness of his adversaries, the first question

to be determined is: Did the location by plaintiff on

October 27, 1930, vest title and right of possession to

the Good Hope mining claim in him ? (Instruction 10,

R. 172.)

Rooney v. Bamette (CCA. Alaska), 200 Fed.

700, 705;

Arnold v. Ardmore Chamber of C, etc., 4 F.

(2d) 838.

Defendants' answer to the question is that it did not

and that plaintiff's location was void, because of a

failure to comply with the Federal Mining Laws and
the Alaska Statutes, supplemental thereto.

Summary of defendants' contentions.

Defendants contend that plaintiff's location was in-

valid for the following reasons

:

I. That plaintiff failed to record a certificate of

location describing the claim with reference to some
natural object, permanent monument, or well known
mining claim ''as will identify the claim".
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II. That at the time of plaintiff's location the

ground included therein was not open unappropriated

public domain of the United States but was within the

boundaries of the prior valid locations of the defend-

ant Sheppard, to-wit, the North Star and Blue Bird

mining claims.

III. That at the time of plaintiff's attempted loca-

tion the defendants were in the actual possession of

the ground in controversy. That plaintiff intruded and

trespassed upon defendants' possession and is now
seeking to make his wrongdoing successful by assert-

ing flaws in the titles of those against whom his wrong

has been committed.

These contentions are presented by the assignments

of error that charge the lovver Court with error (A) in

admitting in evidence plaintiff's so-called 'location

notice"
;
(B) in instructing the jury that they need not

consider plaintiff's failure to comply with the manda-

tory provision of the law requiring the recording of a

certificate of location; (C) in refusing to instruct the

jury to return a verdict in favor of defendants; and

(D) in giving and refusing to give certain instructions.

A decision of this Court favorable to defendants on

their first contention will be decisive of this case and

will obviate the necessity of this Court considering our

other contentions. We will not, therefore, at this time

make a more extended statement of facts but will do

so when presenting our other contentions.

In order to sustain defendants first contention, it is

only necessary for this Court to use against plaintiff the

same weapons that plaintiff has used against defend-



ants in his effort to defeat their titles. These weapons

of attack are set forth in paragraphs C and D, of plain-

tiff's first affirmative reply (R. 10, 11) and are in

substance that the certificates of location recorded by

defendants failed to meet the requirements of the

Alaska Statutes. Surely, plaintiff is not in a position

to complain if this Court applies to his location, to

test its validity, the same standards which plaintiff

would have the Court apply to defendants—in order

to defeat their titles.

ARGUMENT.

I.

PLAINTIFF FAILED TO RECORD A CERTIFICATE OF LOCA-
TION DESCRIBING HIS CLAIM WITH REFERENCE TO
SOME NATURAL OBJECT, PERMANENT MONUMENT, OR
WELL KNOWN MINING CLAIM "AS WILL IDENTIFY THE
CLAIM".

A. THE COITRT ERRED IN ADMITTING IN EVIDENCE
PLAINTIFF'S SO-CALLED LOCATION NOTICE.

Assignment of Error 1. (R. 187.)

''1. The Court erred, over the objections of the de-

fendants, in admitting in evidence a paper called a

location notice, the procedure had thereon being as

follows

:

''Mr. Clegg. We offer this in evidence, your Honor,

and ask that it be marked Plaintiff's Exhibit B.

Mr. Hurley. Would like to see it. (pause) We
would like to object to it, if the Court please, at this

time for the reason it is incompetent, irrelevant and
immaterial, and for the further reason that it does not
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set, does not contain the date of the posting of the

notice on the claim.

2. That it fails to describe the property with refer-

ence to a natural object, a permanent monument or a

well-known mining claim as required by the general

mining laws of the United States of America, or of the

laws of the Territory of Alaska in effect at the time

this notice was filed.

3. That it fails to state the number of feet in length

and the number of feet in width of the claim.

4. That it fails to describe the bomidaries thereof, so

far as applied to the mmiber of stakes or monuments.

5. That plaintiff failed to record his certificate of

location as required by law, this because in law an

invalid or insufficient notice is the same as no notice.

6. Having failed to record a notice of his location, his

location was deemed abandoned and the ground reverts

to and becomes a part of the public domain.

which said objections were overruled by the Court, to

which ruling the defendants duly excepted, and an

exception was allowed by the Court.

Said notice was thereupon admitted in evidence

and marked Plaintiff's Exhibit B, and was thereupon

read to the jury. Said Plaintiff's Exhibit B, being in

words and figures as follows, to-wit

:

'Ocotmher 27, 1930, Notice of Location. Notice is

hereby given that I the undersigned here by locate and

Claim 20. (Twenty) across of ground for placer mining

purposes described as follow., to with being
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^^from this Initial stake 1320 feet down stream to

post no. 2. thence 660 feet cross the creek to post

No. 3. thence 1320 feet up stream to post no. 4.

thence 660 feet back to this Ini-^itial Stake

''this Claim is situated on righ.. limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska to

be known Grood Hoppe Claim Walter Sakow
Locator by Walter Sakow (signed)

Vittniss Peter Miscovich (Signed)

Gold Discovered Oct 27. 1930" and on the back of

which is as follows: "No. 14009. Notice of Loca-

tion, Good Hope Claim, Located on the Right

Limit of Otter Creek, Walter Sakow.

Indexed—Filed for Record at Request of Walter

Sakow 12/22/1930 at 11-15A.M. Recorded at Page

290 of Volume 2 of Loc. in the Recorder's office

for Otter Precinct, 4th Div. of Alaska.

D. E. Browne, (Signed) Recorder."

B. THE COURT ERRED IN INSTRUCTING THE JURY THAT THEY
NEED NOT CONSIDER WHETHER OR NOT PLAINTIFF'S CER-

TIFICATE OF LOCATION COMPLIED WITH THE LAW.

Assignment of Error 22. (R. 210.)

''The Court erred in charging the jury as set forth

in paragraph (b) of Instruction No. 10, which reads

as follows:

"You are further instructed:

(b) That you need not consider whether or

not plaintiff's certificate of location complies with

the law as hereinbefore stated, for the reason that

the defendants are not claiming under any loca-

tion subsequent to that alleged by the plaintiff."
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To which instruction the defendants excepted

upon the grounds that said paragraph in said

Instruction is not a proper exposition of the law

and not warranted by the evidence and is preju-

dicial to the rights of the defendants, and an ex-

ception was allowed by the Court." (R. 210.)

C. THE COURT ERRED IN REFUSING TO DIRECT A VERDICT IN

FAVOR OF THE DEFENDANTS.

Assignment of Error 9. (R. 200.)

"The Court erred in refusing the motion of the de-

fendants made at the close of the case, to instruct the

jury to return a verdict in favor of the defendants, on

the following grounds and for the following reasons

:

"First. That the notice, or certificate of location

of the Good Hope Mining Claim, admitted in

evidence over the defendants' objection fails to

describe the property with reference to natural

objects, permanent monuments, or w^ell known
mining claims, as required by the general mining

laws of the United States or the laws of the Ter-

ritory of Alaska

;

Second. That it does not contain the date of

discovery or the date of the location of the claim

;

Third. That it fails to state the number of feet

in length or the width of the claim

;

Fourth. That it fails to describe the bomidaries

thereof so far as apply to the number of stakes

or monuments

;

Fifth: That plaintiff failed to record his certifi-

cate of location as provided by law, this because

in law an invalid or insufficient notice is the same

as no notice;

Sixth. That, having failed to record a notice, his

location is deemed abandoned and the premises

became a part of the public domain;
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Seventh. That the plaintiff has not proved that

the land embraced in the Good Hope Mining
Claim was unoccupied, unappropriated Govern-

ment land at the time of his location, or that the

same had been staked as a mining- claim pre-

viously and abandoned as located by a prior lo-

cator thereof.

Eighth. That the allegations of the Amended
Complaint in this case are not supported by the

evidence, and that the evidence would support but

one verdict, and that verdict is in favor of the

defendants to establish their rights to the

premises.

The Court. The motion will be overruled.

Mr. Taylor. Exception. Exception allowed."

(R. 200.)

General mining laws of the United States as supplemented by

the Alaska statutes.

Plaintiff and defendants both assert titles under

placer mining locations made pursuant to the mining

laws of the United States, as supplemented by the

Alaska Legislature in 1915.

The General Mining Laws of the United States

declare that all valuable mineral deposits in lands be-

longing to the United States shall be free and open

to exploration and purchase, by the citizens thereof

and those who have declared their intention to become

such, under regulations prescribed by law, and accord-

ing to the local customs or rules of miners in the sev-

eral mining districts, so far as the same are applicable

and not inconsistent with the laws of the United

States. (U. S. C. A. Title 30, Sec. 22, p. 40.)
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Under this law in order to make a valid location it

is essential: (1) That the land be vacant unappro-

priated public domain; (2) The locator must make a

discovery of gold or other mineral within the limits

of the location; (3) The location must be distinctly

marked on the ground so that its boundaries can be

readily traced
; (4) All records of mining claims, when

required by local rules or customs, shall contain the

name of the locator, the date of the location *^and such

a description of the claim or clairns located hy refer-

ence to some natural object or permanent mo7iument

as will identify the claim".

U. S. C. A. Title 30, Sec. 28, p. 151.

The provision that all records of mining claims shall

contain the name of the locator, the date of the loca-

tion and such a description of the claim located by

reference to some natural object or permanent monu-

ment as will identify the claim, does not require that

the location he recorded. It leaves the subject open

to legislation by the State or regulation by the miners.

Sturtevant v. Vogel (C. C. A. Alaska), 167 Fed.

448, 450.

Alaska statutes relating to certificates of location.

The validity of plaintiif's location is to be tested

not only by the general mining laws of the United

States but also by the law^s enacted by the Territorial

Legislature in 1915, supplementary thereto. (Chapter

10, Session Laws 1915, p. 11.) The provisions of the

law as to the contents of a certificate of location, the

recording thereof, and the penalty for failure to com-

ply therewith are, as follows

:
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Certificate of location.

"Section 2. Within ninety days after the dis-

covery and posting of the notice aforesaid, the

locator shall record with the Recorder of the

District wherein such claim is situated, a cer-

tificate of location. Such certificate shall contain

:

a. The name or number of the claim.

b. The name of the locator or locators.

c. The date of discovery and of posting of

the location notice.

d. The number of feet in length and width

of claim.

e. It shall set forth the description with ref-

erence to some natural object, permanent monu-
ment, or well kno\^Tl mining claim, together with

a description of the boundaries thereof so far

as applied to the numbering of stakes or monu-
ments.

A failure to record a certificate of location of

claim as herein provided shall operate as and he

deemed abandonment thereof, and the ground so

located shall he open to re-location; provided,

that if a full compliance with the preceding pro-

visions of this act shall have been made before any

location by another, such compliance shall operate

to prevent the abandoiunent or forfeiture of such

claim and save the rights of the original locator."

(Italics ours.)

Failure to comply with provisions of act voids the location.

''Section 9. That any placer mining claim lo-

cated or attempted to be located in violation of

any of the provisions of this Act, shall be null

and void and revert to the public domain and may



16

be located by any qualified locator as if no such

prior attempt had been made."

Right of territorial legislature to enact supplemental laws.

The right of the Alaska Legislature to provide

rules for the marking of the boundaries of mining

claims and for a record of such locations and what

the record must contain has been upheld by this Court,

and it has been determined, that a failure to comply

therewith invalidates the location. In Sturtevant v.

Yogel, this Court said:

'^In Baker v. Butte City Water Co., 28 Mont.

222, 72 Pac. 617, the question was w^hether the

trial court had erred in excluding from the evi-

dence the location notice of the defendant's claim.

The Supreme Court affirmed the right of the

legislature to provide rules for the marking of

the boundaries of mining claims, and for the

record thereof, and to specify what the recorded

paper must contam, and held that since the notice

failed to comply with the statute, it was not ad-

missible in evidence. The decision in the case was

affirmed in Butte City Water Co. v. Baker, 196 U.

S. 19, 49 li. ed. 409, in which the court answered

the contention of the" plaintiff in error, that the

provisions of the Montana statute were too

stringent and conflicted with the liberal purpose

manifested by Congress in its legislation respect-

ing mining claims, by saying

:

'We do not think they are open to this ob-

jection. They certainly do not conflict with the

letter of any congressional statute ; on the con-

trary, are rather suggested by Section 2334. It

may well be that the state legislature, in its

desire to guard against false testimony in re-
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spect to a location, deemed it important that

full particulars in respect to the discovery shaft

and corner post should be at the very beginning

placed of record'." (Italics ours.)

Sturtevant v. Vogel, 167 Fed. 448, 451;

Cloninger v. Finlaison, 230 Fed. 98

;

Vedin v. McConnell, 22 F. (2d) 753.

A.

PLAINTirF'S RECORDED NOTICE FAILS TO REFER TO A
NATURAL OBJECT OR PERMANENT MONUMENT.

Assignment of Error 1. (Ante p. 9.)

Plaintiff's notice of location describes his claim as

follows

:

''from this Initial stake 1320 feet down stream

to post No. 2, thence 660 feet across the creek

to post No. 3 thence 1320 feet up stream to post

No. 4, thence 660 feet back to this Initial Stake.

this Claim is situated on right-limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska."

(R. 39, 40.)

It is obvious from a reading of this notice that it

fails to describe the Good Hope Claim with reference

to some natural object, permanent monmnent, or well

known mining claim. The Alaska Statutes provided

for two notices—one to be posted on the initial stake

which is designated ''Location Notice" and the other

a "Certificate of Location" which must be recorded

ninety days after the discovery of gold and the post-

ing of the "location notice". (Sees. 1 and 2, Ch. 10,

Laws of Alaska, 1915, p. 12.)
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This Court, in Vedin v. McConnell, 22 F. (2d) 753,

756, on appeal from Alaska, pointed out the different

treatment which the Courts accorded to "location no-

tices" and to ''certificates of location", saying:

''For reasons which have often been explained,

the courts treat with great indulgence inac-

curacies and uncertainties in initial notices and

markings prescribed for mining locations. But
the same considerations do not apply to the re-

corded certificate of location, w^here, as here, a

liberal length of time is given to make such rec-

ord; and to uphold defendant's certificate, in the

light of all the facts, would he to set at naught the

substantial requirements of the law." (Italics

ours.)

It will be noted that the Alaska Legislature defi-

nitely made "a well known mining claim" a per-

manent monument. This was a statutory enactment

in recognition of many judicial decisions. The Alaska

Statute in addition to the Federal requirement that

the record shall identify the claim with reference to

some natural object or permanent monument also re-

quired a description of the boundaries according to

the numbering of the stakes or monuments. It is

clear that this provision required that the natural

object or i^ermanent monument must be distinct

from and independent of the claim's own. stakes or

posts. This is also a statutory recognition of the

decisions of the Court wherein it is stated that the

object of the law is to furnish a record "as will iden-

tify the claim" so that persons looking for mineral

deposits may with the aid of the notice find the natural
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objects, or permanent monument and from it and

the description of the stakes or posts, in the notice,

trace the boundaries of the claim.

Seidler v, Lafave (N. M.), 20 Pac. 789, 791;

Brotvn v. Levan (Idaho), 45 Pac. 661, 664;

2 Lindley on Mines (14 Ed.), Sec. 379.

The test as to the sufficiency of the record notice

was stated by this Court in Smith v. Cascaden

(Alaska), 148 Fed. 792, 794, as follows:

'*The question then, is whether, in view of the

customary mode of describing mining claims in

the Fairbanks district in Alaska, a person with

the information which this recorded notice gives

could find the location of this particular claim on
the ground with reasonable certainty by going

to the natural and permanent objects referred to

in the notice. If he could, the notice is sufficient.

North Noonday Mining Co. v. Orient Mining Co.

(C. C), 1 Fed. 522."

In Broivn v. Levan, supra, the Supreme Court of

Idaho, said

:

^^We think it is the duty of the court to give

mining notices and records a liberal construction,

to the end of upholding a location made in good

faith. But where the description and reference

to a natural object or permanent monument is

of such a character that a mining engineer could

not find the claim from the location notice, as is

evident in this case, and where it is such that the

claim may he floated almost anywhere to suit the

ground or cover the ore that may have been since

discovered, it is clearly such a notice as cannot

furnish a foundation for a valid location."

(Italics ours.)
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See, also,

Gleeson v. Mining Co., 13 Nev. 465.

Ordinarily the question whether the recorded notice

sufficiently describes the claim with reference to a

natural object or permanent monument is a mixed

question of law and fact. The definition and meaning

of the words used in the statute are matters of law,

and as to whether the object described comes within

the definition is a matter of fact for the jury. {O'Don-

nell V. Glenn, 8 Mont. 248, 10 Pac. 302, 304.) In the

instant case however, the sufficiency of the notice w^as

a question of law, only, because it failed to refer to

any object or monument or well kno\\Ti mining claim

and so there was no question of fact to be submitted

to the jury.

The only reference in plaintiff's notice to any object

is that it is ''situated on the right limit of Otter

Creek". This is not a reference, without other de-

scription, to a natural object. (Cloninger v. Finlaison,

supra.) Furthermore plaintiff testified "that Otter

Creek is long. I don't know how long, eight or nine

miles anyway". (R. 51.) The claim attempted to be

described could be situated at any place on the right

limit of Otter Creek from its mouth to its source and

the claim could be "floated" almost any where to suit

the ground or cover the pay streak.

Alaska cases as to sufficiency of recorded notice.

The question as to what is a sufficient reference in

recorded notices to a natural object or permanent

monument has been before this Court in the following

cases from Alaska:
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Smith V. Cascaden, 148 Fed. 792

;

Vogel V. Warsing, 146 Fed. 949

;

Cloninger v. Finlaison, 230 Fed. 89

;

Vedin v. McConnell, 22 F. (2d) 753.

In Smith v. Cascaden, supra, this Court in consider-

ing the requirement of the Federal Statute that the

description must refer to some natural object or per-

manent monument, said:

"The object of this statute, as stated by the

Supreme Court in Hammer v. Garfield Mining

Co., 130 U.S. 291, 9 Sup. Ct. 548, 32 L. Ed. 964, is

'to secure a definite description—one so plain

that the claim can be readily ascertained. A
reference to some natural object or permanent

monument is named for that purpose'."

See also dissenting opinion of Judge Ross, page

795.

Vogel V. Warsing^ supra, was an appeal from an

order denying an injunction pendente lite. The suffi-

ciency of the notice of location was involved. Said

this Court on page 951

:

"The location notice is headed 'Bristow Gulch

Cape Nome Mining District'. It describes the

claim by metes and bounds and a reference to

stakes set in the groimd, and adds that the claim

'lies about one mile from Anvil Mountain in a

southeasterly direction'. The defect of this notice

is said to be that it points out no particular por-

tion of Anvil Mountain as a beginning point.

Such a defect, however, in the light of the infor-

mation contained in the affidavits, is not neces-

sarily fatal. We are not advised of the shape or

dimensions of the mountain; but, in the absence
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of evidence to the contrary, we must assume that

it was a recognized landmark. What are natural

objects or permanent monuments are often ques-

tions of fact." (Citing many cases.)

Smith V. Cascade}}, supra, and Vogel v. Warswg,

supra, were decided under the Federal Statute long

before the Alaska Legislature was created. The first

Alaska Legislature in 1913, enacted Chapter 74, Ses-

sion Laws of 1913, page 283, to supplement the Gen-

eral Mining Laws of the United States. This act was

repealed by the next Legislature, in 1915 (Ch. 10,

Laws 1915, p. 11), and another act similar thereto

substituted.

This Court had occasion in Cloninger v. Finlaison,

supra, to pass upon the requirements of the 1913 Act

as to certificates of location. In that case ''the plain-

tiff's certificate declared that the name of the claim

is: 'No. 1 Bear Creek placer mining claim', that it is

situated in the White River mining district, Terri-

tory of Alaska, and that ' Bear Creek is a tributary of

Big Eldorado' ".

The plaintiff in that case invoked the i-ule that

prospectors' notices are construed with extreme liber-

ality by the Courts and this Court, while recognizing

the rule, held the location invalid. Said this Court,

on page 100, in reference thereto:

"This court extended that rule as far as is per-

missible in Vogel v. Warsing, 146 Fed. 949. But
in that case the claim was described as about a

mile from Anvil Mountain, in a southeasterly

direction, and the location notice was headed
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'Bristol Gulch, Cape Nome Mining District'. We
held that this reference to the two permanent ob-

jects was sufficient. But in the case at bar the

description refers to no natural object, or perma-
nent monument, or well known mining claim.

The name 'Claim No. 1, Bear Creek Placer Min-

ing Claim' does not necessarily mean that the

claim is located on Bear Creek, and if the claim

had' been described as located on that creek, the

notice would still be insufficient to comply with

the statute, for a creek or river, without other

description, will not answer for the natural object

required by statute, so as to give the claim definite

location, and meet the requirements of Section

2324, Revised Statute (Comp. St. 1913, Sec.

4620), which provides that the monument or nat-

ural object must be such 'as will identify the

claim'." (Italics ours.

This Court in Vedin v. McConnell, supra, held a

location void because of a failure of the certificate of

location to contain the requirements of the 1915 Ter-

ritorial Act—the act under consideration. We have

already quoted from this decision on page 18, ante.

In addition thereto this Court said

:

"Without deciding that each of the defects would,

in itself, be fatal, it is to be noted that the cer-

tificate fails to disclose the width of the claim, to

give a description by reference to numbered
stakes or monuments (Purdum v. Laddin, 23

Mont., 387, 59 Pac, 153), to state the date of the

discovery or posting of location notice, or to tie

the claim to any permanent monument or natural

object, except by the vague and wholly inadequate

reference to 'Cleary Creek' and 'Latanika'."

(Italics ours.)
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Right limit of Otter Creek not a reference to a natural object.

The reference in plaintiff's notice that "this claim

is situated on the right-limit of Otter Creek" is not a

reference, without other description, to a natural ob-

ject. (Clonmger v. Finlaison, supra.) Besides the

words ''right limit" create confusion and add to the

uncertainty of the notice. The notice shows that the

end lines cross a creek. What creek—is not stated.

It cannot be Otter Creek because the notice states that

the claim is situated on the right limit of Otter Creek

and the words "right limit" in Alaska have a well

known meaning which accord with the general mean-

ing of those words when applied to a creek or river

and that is "the right side of a creek facing down

stream". (Webster's Dictionary, under "right".)

The words "right limit of Otter Creek" therefore,

places the claim on the right side of the creek looking

down stream, and this is contrary to the body of the

notice which shows that it is crossed by a creek. In

Alaska the words "right limit and left limit" are used

to describe "bench claims or side claims" to distin-

guish them from the "creek claims" which they

adjoin. The description of plaintiff's claim in his

complaint is that it is "situate on the first tier of

benches on the right limit of Otter Creek". (R. 2.)

The term first tier being used to designate the bench

claims as distinguished from the creek claims, which

immediately adjoin the creek claims. The benches

adjoining the "first tier benches" are known as the

second tier benches, etc. The words "right limit"

merely add confusion to the notice.
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Recorded notice fails to give number of feet in length and

width of claim.

The recorded notice attempts to describe a claim

1320 feet in length by 660 feet in width. Plaintiff 's

testimony and the map introduced by him show that

his north line was 1419 feet (R. 50) ; the south line

1334 feet (R. 50) ; that the west line was 452.6 feet

(R. 50) ; and that the east line was 496 feet. (R. 50.)

There is a wide departure between the stakes as

placed on the gromid and the calls in the notice.

They do not even approximately agree and are mis-

leading. Besides the notice does not show at what

upstream corner the initial stake is located; and, the

other stakes with reference to the initial stake and

one another are described as down stream or across

the creek therefrom and their direction with refer-

ence to the compass is not given. We submit that the

notice fails to comply with the statutory requirement

that the certificate set forth the length and width of

the claim in feet.

Leveridge v. Hennessy, 135 Pac. 906, 908.

Plaintiff's stakes or posts not permanent monuments.

The stakes or posts referred to in the location notice

are improperly described as such. The Alaska statutes

require that siihstantial stakes or posts, not less than

three feet high above the ground and three inches in

diameter, hewed on four sides, be placed at each corner

or angle of the claim. (Ch. 10, Laws of Alaska, 1915,

p. 11, Sec. 2.) This contemplates that the stakes or

posts must be driven or sunk into the ground and

that they derive their support and permanency from
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the ground itself, and not that they be set upon the

ground and "braced with small sticks" to keep them

standing.

United States v. Sherman (C. C. A. 8), 288 Fed.

497, 500.

In the instant case the plaintiif failed to drive or

sink any stakes or posts into the ground. At the time

he staked, the ground was frozen and plaintiff did not

take time to thaw it so as to be able to drive the stakes

or posts therein. What he did was to fasten his so-

called stakes or posts to a small tree or stump with

wire, or brace them with small sticks to keep them

standing. His testimony on this subject being as

follows: ''I can't tell how far down in the ground

I put it (initial stake). The ground was froze there,

and just dug a hole there and put it down as far as

I can put it. I dug the hole with the axe. I tied

braces on it. Put braces on the side, two or three

small sticks to hold it standing." (R. 33.)

Post No. 2 was tied to a small tree or stump with

wire. (R. 34.) At post No. 3, "It was frozen ground

so I put braces on it and braced it up. There were

braces on three sides tied up with wire; couldn't

drive it into frozen ground very good.'' (R. 35.)

Post No. 4, plaintiff "put it in the ground just the

same way, break it up a little with the axe, but

couldn't drive it very deep, but braced it up like

before, put three braces; tied them up with wire,

braces on it." (R. 35.)

How long these "stakes" remained standing the

record fails to disclose but when Gotten, at the in-
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stance of plaintiff, surveyed the claim in November,

1934, he only "found two posts that were up". (R. 23.)

The "so-called stakes or posts" of plaintiff fail to

meet the i)rovisions of the statute, requiring the cor-

ners to be marked with suhstantial stakes or posts

and in no sense of the words can they be considered

*'permanent monuments".

We submit that plaintiff's location is invalid be-

cause of his failure to record a certificate of location,

meeting the requirements of the statutes; and, that

the Court erred in admitting in evidence plaintiff's

so-called "location notice".

B.

THE COURT ERRED IN INSTRUCTING THE JURY THAT THEY
NEED NOT CONSIDER WHETHER OR NOT PLAINTIFF'S CER-

TIFICATE OF LOCATION COMPLIED WITH THE LAW.

Assignment of Error 22. (Ante p. 11.)

Section 9, Ch. 10, Laws of Alaska, 1915, provided

:

"That any placer mining claim located or at-

tempted to be located in violation of any of the

provisions of this Act, shall be null and void and
revert to the public domain and may be located by
any qualified locator as if no such prior attempt

had been made."

Section 2 of the same Act provides that

:

"A failure to record a certificate of location of

claim as herein pro^dded shall operate as and be

deemed abandonment thereof, and the ground so

located shall be open to relocation ; * * *."

It is plain from the foregoing that the failure of

the locator to comply with ^tny of the provisions re-
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lating to the location of placer mining claims makes

the location or attempted location null and void. The

Court in his charge to the jury so instructed them.

(Instruction 2, R. 165-1(38.) The trial Court, how-

ever, nothwithstanding Instruction No. 2—to the effect

that a substantial compliance with the provisions of

the Act was necessary for a valid location—^thereafter

instructed the jury as follov;s (Instruction 10, R.

172):

''(b) That you need not consider whether or

not plaintiff's certificate of location complies with

the law as hereinbefore stated, for the reason

that the defendants are not claiming under any
location subsequent to that alleged bv the plain-

tiff."

The effect of this instruction was to limit the re-

quirements of Sections 1 and 2, to original and prior

locators. It in effect told the jury that the defendant,

Sheppard, a prior locator, was required to perform all

of the provisions of the Statutes—and was required to

record a certificate of location complying with the

law—'but that the plaintiff, a subsequent locator, was

not required to do so. In so doing the lower Court

erred.

The provisions of the Statutes apply to all locators,

original or subsequent, and unless there is a com-

pliance therewith as to (1) a discovery of mineral;

(2) marking of the boundaries; and (3) recording the

certificates of location within the prescribed time the

location is "null and void". These provisions are

mandatory. (Ante pp. 22, 23.)

Cloninger v. Finlaison, supra;

Vedin v. McConnell, supra.
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This Court in Vedm v. McConnell, supra, cited with

approval the Supreme Court of Montana, in Ptirdum

V. Laddin, 59 Pac. 154. In that case the Court said

:

^'This statute is mandatory, and substantial com-

pliance with its pro^dsions is necessary to perfect

a valid location. 'A location is not made by tak-

ing possession alone, but by working on the

ground, recording, and doing whatever else is re-

quired for that purpose by the Acts of Congress

and the local laws and regulations.' Belk v.

Meagher, 104 U. S. 285, 26 L. ed. 735 ; Mining Co.

V. Hammer, 6 Mont. 53, 8 Pac. 153."

Butte City Water Co. v. Baker, 196 U. S. 19

(ante this brief, p. 16) ;

Baker v. BxUte City Water Co. (Mont.), 72

Pac. 617, 618;

Lockhurt v. Willis (N. M.), 54 Pac. 336, 341.

While a locator, who has discovered mineral and

marked the boundaries of his location, has acquired

a right that the statute protects for a limited time, so

as to enable him to prepare and record the proper

certificate of location, yet if he allows the time to

expire without recording a certificate, his rights are

lost, and his attempted location is null and void. This

is the plain language of the Statute. The Alaska

Legislature to emphasize the necessity of recording a

proper certificate of location not only declared by

Section 9, that failure to do so voided the location but

also in Section 2, it declared that such failure ''shall

operate as and be deemed abandonment thereof".

The proviso in Section 2, as follows

:

"Provided, that if a full compliance with the

preceding provisions of this Act shall have been
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made before any location by another svieli com-

pliance shall operate to jDrevent the abandonment

or forfeiture of such claim and save the rights of

the original locator."

does not suspend the "null and void" provision of

Section 9, or the "abandonment" declared by Section

2; nor does this proviso limit the provisions of Sec-

tions 1 and 2, to original locators. It is a statutory

recognition of the well known rule, established by the

decisions, that a subsequent locator cannot object that

all the steps necessary to a valid location of a mining

claim were not performed at the time of its location,

provided they were afterwards performed before

other rights attached.

Sharkey v. Candiam, 85 Pac. 219, 222, 49 Or.

112;

McGinnis v. Egbert, 8 Colo. 41, 5 Pac. 652;

Jupiter Min. Co. v. Bodie etc., 11 Fed. 666.

This rule recognized by the proviso has no applica-

tion here. The plaintiff has never performed all of

the acts requisite to a valid location and his failure to

record a certificate of location, complying with the

Statutes, cannot be excused simply because he is a sub-

sequent locator. Furthermore, this is a controversy

between conflicting locations and plaintiff, a subse-

quent locator, has brought this action against defend-

ants, who are in the actual possession of the ground,

claiming title mider prior locations. Plaintiff must

recover on the strength of his own title and not on the

weakness of defendants. The instruction given by the

lower Court reverses this rule and would permit plain-

tiffs in ejectment to recover upon the weakness of



31

defendants' title rather than upon the strength of

their own. This was clearly error.

C.

THE COURT ERRED IN REFUSING TO DIRECT A VERDICT IN

FAVOR OF DEFENDANTS. (R. 157.)

Assignment of Error 9. (Ante p. 12.)

Defendants at the close of the evidence moved the

Court to instruct the jury to return a verdict in their

favor upon the grounds, among others, (1) that

plaintiff's notice or certificate of location failed to

describe the property with reference to natui'al

objects, permanent monuments, or w^ell known mining

claims, as required by the General Mining Laws of

the United States and the laws of the Territory of

Alaska (R. 158) ; (2) that it failed to state the num-

ber of feet in length or width of the claim (R. 158) ;

(3) that plaintiff failed to record his certificate of

location as provided by law—this because in law an

invalid or insufficient notice is the same as no notice

(R. 158) ; and (4) having failed to record a notice,

his location is deemed abandoned, and the premises

became a part of the public domain. (R. 158.)

We hereby adopt the argiunent and citations here-

tofore made and cited by us in support of Assign-

ments of Error 1 and 22 (Ante pp. 17, 27) in support

of this Assignment of Error No. 9. And, in addition,

point out that the Alaska Statute has made the re-

cording of a certificate of location an essential act of

locatiofi; and, tJiut this Court has held that failure

af a locator to record such a notice invalidates his

location. Without a valid location neither title nor
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right of possession vested in the plaintiff and he

therefore failed to establish, by the evidence, a case

sufficient to be submitted to the jury.

Cloninger v. Fhmlison, supra;

Vediyi v. McConnell, supra.

II.

THAT AT THE TIME OF PLAINTIFF'S LOCATION THE GROUND
INCLUDED THEREIN WAS NOT VACANT UNAPPROPRI-
ATED PUBLIC DOMAIN OF THE UNITED STATES BUT WAS
WITHIN THE BOUNDARIES OF DEFENDANTS' PRIOR
LOCATIONS.

Assignment of Error 9. (R. 200.) (Ante p. 12.)

''The court erred in refusing the motion of de-

fendants made at the close of the case, to instruct

the jury to return a verdict in favor of the de-

fendants, on the following grounds and for the

following reasons * * *

Seventh: That the plaintiff has not proved

that the land embraced in the Good Hope Min-
ing Claim was imoccupied, unappropriated

Government land at the time of his location,

or that the same had been staked as a mining

claim previously and abandoned as located by

a prior locator thereof.

Eighth : That the allegations of the Amended
Complaint in this case is not supported by the

evidence, and that the evidence would support

but one verdict, and that verdict is in favor of

the defendants to establish their rights to the

premises."

Plaintiff's first affirmative defense to defendants'

second amended answer gives "color" to defendants'
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locations and establishes a prima facie right in de-

fendants to the land in controversy. Defendants, in

their affirmative defense, alleged that they were the

owners and in possession of the North Star and Blue

Bird Claims, under locations made by Sheppard on

July 6, 1926. (R. 6-9.) Plaintiff denied this generally

and set up two affirmative defenses.

The first affimiative defense admitted that Shep-

pard made a location but alleged that: '^Sheppard

failed to make a valid location of the pretended placer

locations" known as the Blue Bird and North Star,

for the reasons, that:

(a) The boundaries were not distinctly

marked on the ground so that they could be

readily traced (R. 10)

;

(b) No discovery of gold was made within

the boundaries of either claim prior to the time

of the recording of the certificates of location

(R. 10);

(c) No location certificates were filed as re-

quired by law and the pretended certificates re-

corded did not contain a statement as to the

date of discovery of gold, nor the date of posting

the location notice (R. 10) ; and,

(d) That neither of the pretended locations

were tied to any natural object or permanent

monument or well known mining claim (R. 11) ;

and,

(e) That hy reason of all of the foregoing

the pretended location of the Blue Bird and

North Star placer mining claims made hy Shep-

pard on July 6, 1926, were void. (R. 11.)
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This is a clear and unequivocal admission that

Sheppard attempted to locate the Blue Bird and the

North Star on July 6, 1926, and gives "color" to de-

fendants' titles and shows an apparent right to the

property in controversy, which, coupled with actual

possession, is prima facie evidence of title in defend-

ants.

Winans v. Cristy, 4 Cal. 70, 79.

PLAINTIFF'S SECOND AFFIRMATIVE DEFENSE TO DEFENDANTS'
SECOND AMENDED ANSWER.

The second affirmative defense of plaintiff to de-

fendants' title goes much further than his first de-

fense. While the first defense gave color to defend-

ants' title, the second defense admits the locations* of

the claims and seeks to defeat them upon the grounds

(1) that they are dummy locations and (2) that they

were made in fraud of the creditors of one Angus

McClellan. (R. 11-13.)

The second amended reply alleges in substance that

the locations of the Blue ]3ird and North Star claims

by Sheppard on July 6, 1926, were not made by him

(a) in good faith as a bona fide locator, but were

dummy locations, for the use and benefit of Angus

McClellan, and were made for the purpose of defraud-

ing the United States of its mineral land under the

guise of a "dummy" location; (b) that it was made

in the name of Sheppard for the benefit of McClellan

to defraud certain creditors of the latter; and (c)

that Sheppard conspired with McClellan to these ends

"A 'location' is the act of taking or appropriating a parcel of mineral
land. It included the posting of notices, the record thereof when required,

and marking the boundaries so that thev can be readily traced." (Rick-

etts' Am. Min. Law, 1931, p. 21.)
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and that by reason thereof the Blue Bird and North

Star mining locations were fraudulent and void at

the time of the entry and appropriation by plaintiff

of the Good Hope Claim. (R. 11-13.)

These allegations even if true would not invalidate

the locations and do not constitute a defense.

The North Star and Blue Bird claims are not

"dummy" locations. They each contain not to exceed

tw^enty acres (R. 72, 73)—the maximum area allowed

by law to an individual locator in a single location.

(U. S. C. A. Title 30, Sec. 35, p. 292; Sec. 36, p. 303.)

There is no such thing as a "dummy locator" or a

"dummy location" in a twenty-acre placer location.

A dummy location is one in Avhich the names of dum-

mies are used in order to appropriate by a single

location a greater area of mining land than is allowed

by law to any one person, in a single location; and,

the names of the '

' dummi es
'

' are used with the under-

standing that the "diunmies" will transfer their in-

terest to those for whose benefit their names are being

used, thereby giving to others a greater area in a

single location than is perrmtted hy latv.

2 Lindley on Mives (14th Ed., Sec. 450).

Upon the completion of the acts of location the

legal title to the mining claims—tantamount to an

estate in fee, as to all persons save the United States

—vested in Sheppard. (2 Lindley on Mines (14th

Ed., Sec. 535).) A mining claim perfected under the

law is propei-ty in the highest sense of that terra.

(Belk V. Meagher, 104 U. S. 279.) A title of this

character cannot be divested by the mere assertion of
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a subsequent locator, that the prior locator is holding

the property ifor the benefit of another, in order to

defeat the latter 's creditors. If this is so the creditors

have their remedy. A subsequent locator is not hurt

thereby and is not in a position to complain. He is

a stranger to the transaction. If a location in the

name of one for the benefit of another operates to

defraud the creditors of the beneficiary, only the cred-

itors can complain. (27 C. J. 470, Sec. 110.)

The general denials of the answer must be read in

the light of the affirmative defenses and, if inconsistent

therewith, must yield to them. The affirmative alle-

gations that the locations made by Sheppard were not

made in good faith are inconsistent with the denials

of the answer and so the latter controls. The allega-

tions that the locations were invalid for reasons which

do not relate to the physical acts of location admit that

the physical acts of location have been performed,

viz.: (a) that a discovery has been made: (b) the

boundaries marked, and (c) a certificate of location

recorded.

Johnson v. Sheridan (Or.), 93 Pac. 470, 473;

Veasey i\ Humphreys (Or.), 41 Pac. 8.

We submit that plaintiff's pleadings show a prior

appropriation of the ground by Sheppard and placed

the burden of proof upon plaintiff to establish by a

pre])onderance of the evidence that the ground in-

cluded therein was vacant, unappropriated public do-

main of the United States. Plaintiff not only failed

to introduce any evidence on this subject but the

defendants' testimony conclusively established the
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prior valid locations of the North Star and the Blue

Bird b}' Sheppard on July 6, 1926.

PROOF OF DEFENDANTS' TITLES.

As the judgment in this case is, in our opinion,

an egregious miscarriage of justice, we are setting

forth a summary of the defendants' testimony, which

completely refutes i)laintiff 's allegations that the Shep-

pard locations were invalid. Before doing so, how-

ever, we will set out the provisions of Section 1,

Chapter 10, Laws of Alaska, 1915, which relate to the

requirements as to marking the bomidaries of the

claim upon the ground. The sufficiency of the mark-

ings is to be tested by this section.

'*2nd. He (locator) shall distinctly mark the

location on the ground so that its boundaries can be

readily traced, by placing at each corner or angle

thereof, substantial stakes, or posts, not less than

three feet high above the ground and three inches

in diameter, hued on four sides; * * * and the

stakes, posts or monuments so used must be

marked with the name or number of the claim

and the designation, by number, of the corner

or angle. The initial stake or monument, shall

be one of the corner stakes, posts or monuments
of the claim located.

"If the claim is located on ground that is cov-

ered wholly or in part with brush or trees, such

brush or trees shall be cut or blazed along the

lines of such claim, so as to be readily traced.

If located in an open country, the boundary lines

shall be located by placing line stakes or line

monuments so as to be readily traced from corner

to corner of said claim."
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KPM ASSOCIATION.

Before summarizing defendants' testimony intro-

duced to establish their titles and right of possession

to the North Star and Blue Bird claims, we desire to

point out that the location certificates of these claims

tie them to the KPM Association^ which was located

on April 6, 1909. (R. 125, 126.) That the KPM is

an "eight-claim placer association", containing 160

acres, and is a ^Uvell known mining claim". That its

north line was a straight line eight or ten feet wide,

well brushed and cut out. (Testimony of Sheppard,

R. QQ] Donnelly, R. 62; Browne, R. 134; Patterson,

R. 125; Warren, R. 133; Miscovich, R. 99; Dundas,

R. 139; Alex Mathison, R. 140; Hugh Mathison, R.

141, 142; R. 104, 131, 135.)

Marking" the boundaries of the North Star and Blue Bird.

On July 6, 1926, Sheppard, assisted by Angus Mc-

Clellan, staked the North Star and Blue Bird claims.

(R. 66.) That they fully complied with the Federal

and Alaska Statutes is shown by the following sum-

mary of defendants' evidence.

MARKING THE BOUNDARIES OF THE NORTH STAR.

Initial stake North Star.

The first stake of the North Star established by

Sheppard was at the southeast corner. It was on

the KPM line. It was called the "Initial stake" or

''Stake No. 1". (R. 67.) This stake was about 3 or

4 inches through, squared on both sides, and w^as

about 4 feet long and from 3 to 3% feet above the

ground after it w^as driven in. (R. 67.) The location
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notice fastened to a piece of an egg case was posted

on it. (R. 67, 70.) This stake was placed solidly in the

ground and was marked ^'Initial Stake of the North

Star" and signed by Sheppard. (R. 67.)

Stake No. 2, North Star.

Stake No, 2 of the North Star was established at

a point approximate!}^ 1320 feet westerly from the

initial stake. It was similar to the initial stake. (R.

68.) It was marked ''Stake No. 2, North Star Min-

ing Claim" and Sheppard 's name was signed to it.

It was squared on both sides and was from 3 to 3%
inches thick, and from 3 to 3% feet above the groimd.

The line between the initial stake and stake No. 2

was well defined, brushed out, and you could see from

one stake to the other. (R. 68.)

Stake No. 3, North Star.

Stake No. 3 of the North Star was placed along-

side of Stake No. 4 of the Blue Bird. It was marked

stake No. 3 of the North Star Mining Claim. (R. 70.)

Sheppard signed his name to it. The line between

stakes Nos. 3 and 4 were brushed out and you could

see from one stake to the other. (R. 70.)

Stake No. 4 of the North Star.

After establishing his initial stake, Sheppard es-

tablished stake No. 4 of the North Star at a point

approximately 660 feet in a northerly direction from

the initial stake. The line between the initial stake

and stake No. 4 was brushed out and you could see

from one stake to the other. This stake was from
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3 to 3I/2 inches thick and squared on four sides and

was about 3 to 3I/2 feet above the ground after it was

driven in. Sheppard marked it ''No. 4, North Star

Mining Claim". (R. 67.)

MAEKING THE BOUNDABIES OF THE BLUE BIRD.

Initial stake Blue Bird.

After Sheppard had established stake No. 2 of the

North Star, he established the initial stake of the Blue

Bird. It was a stake squared on four sides, from 3 to

3% inches thick and 3 to 3% feet above the ground

when driven in. He marked it ''Initial Stake of the

Blue Bird Mining Claim" and signed his name to it.

The location notice tacked to a piece of an egg case

was posted on this stake. The initial stake of the Blue

Bird was alongside of stake No. 2 of the North Star.

(R. 68.)

Stake No. 2, Blue Bird.

The next stake established on the Blue Bird was

stake No. 2. (R. 69.) That was approximately 1320

feet in a westerly direction from the initial stake along

the line of the KPM. (R. 69.) It was about 31/2 feet

high and about 3 to 3% inches square on all 4 sides.

It was driven into the ground. The initial stake could

be seen from stake No. 2 of the Blue Bird. (R. 69.)

It was munbered and Sheppard signed his name to it.

(R. 69.)

Stake No. 3, Blue Bird.

The next stake put in was stake No. 3 of the Blue

Bird. It was a stake 3 to 3% inches squared and
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about 3 feet or more above the ground. It was driven

into the ground the same as the others. The line be-

tween stake No. 3 and stake No. 2, was well brushed

out and you could see from one stake to the other. No.

3 was approximately 660 feet from stake No. 2 in a

northerly direction. It was marked ''Stake No. 3 of

the Blue Bird Mining Claim" and Sheppard signed

his name to it. (R. 69.)

Stake No. 4, Blue Bird.

After Sheppard had placed the No. 3 stake of the

Blue Bird he went about 1320 feet from there and

established stake No. 4 of the Blue Bird. This was 3

to 3^ feet high. It was squared on 4 sides and marked

"Stake No. 4 of the Blue Bird Mining Claim" and

Sheppard 's name was signed to it. It was driven into

the ground the same as the others. The line of the

Blue Bird claim from stake No. 3 to stake No. 4 was

brushed out and you could see from one stake to the

other. (R. 70.)

POSTING LOCATION NOTICES.

Section 1, Ch. 10, Laws of Alaska, 1915, page 11,

required that:

''1st. He (locator) shall post, or write upon
the initial post, stake, or monument on the claim,

a notice of location containing: a. The name or

number of the claim, b. The name of the locator

or locators, c. The date of discovery and of post-

ing notice on the claim, d. The number of feet in

length and width of the claim."

The location notice which was posted on the initial

stake of the North Star (R. 67) and the location notice
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which was posted on the initial stake of the Blue Bird

(R. 68) were the same as the certificates of location

which were recorded. (R. 72.) A copy of these notices

are the same as the notices set out on pages 43, 44

of this brief.

DISCOVERY OF GOLD.

The plaintiff admits that Sheppard made a dis-

covery of gold within the boundaries of each of his

locations but alleges that he failed to make such a

discovery prior to the time Sheppard recorded his

certificates of location. (R. 10.) While the order in

which the acts of location are performed is immaterial

provided they are all performed within the proscribed

time (ante p. 30), nevertheless, the evidence shows

that Sheppard made his discovery at the time that he

marked the bomidaries and before the certificates were

recorded.

Discovery on Blue Bird.

Sheppard and McClellan did their first panning on

the Blue Bird during the course of the staking. Shep-

pard pamied three pans and McClellan four or five.

They got colors in the different pans, enough to make
a discovery. (R. 70.) On the Blue Bird they did their

panning along the bank of the river on some old tail-

ings that were there. (R. 71.) They did some panning

on the south part of the claim and some about the

central part and also on the southwestern part of the

claim and got colors. Sheppard found sufficient gold

there to justify him in holding the claim as a mining-

claim. (R. 71.)
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Discovery on North Star.

On the North Star they panned six or seven pans

and found colors and in one pan Sheppard got about

a half a cent. (R. 71.)

Recorded certificates of location.

Sheppard on August 2, 1926, filed for record with

the Recorder of the Otter Precinct, Fourth Division

of Alaska, two certificates of location—one for the

North Star and one for the Blue Bird. (R. 72.)

The certificate of the North Star which was re-

corded, without filing marks, is as follows (R. 72) :

''Notice of Relocation.

The undersigned hereby claims 20 acres of

ground for placer mining purposes, described as

follows : Commencing at this the initial stake and
running 1320 feet in a westerly direction along

the northerly line of the K.P.M. Association

Claim to stake #2 thence 660 feet in a northerly

direction to stake #3 thence 1320 feet in an
easterly direction to stake #4 thence 660 feet in

a southerly direction along the westerly line of

#3 below creek claim to place of beginning. The
above described ground to be known as the North
Star placer mining claim and is situated on Otter

Creek in the Otter Recorder District, Territory

of Alaska.

Dated July 6th, 1926. H. P. Sheppard
Locator."

The certificate of the Blue Bird which was recorded

without filing marks, is as follows (R. 73)

:



44

''Notice of Relocation.

The undersigned hereby claims the following-

described 20 acres of ground for Placer Mining
Purposes. Situated on Otter Creek in the Otter

Recording precinct, Territory of Alaska and
more particularly described as follows. Begin-

ning at this the initial stake and running 1320

feet in a w^esterly direction along the northerly

line of the K.P.M. Association to stake #2 thence

660 feet in a northerly direction to stake #3
thence 1320 feet in an easterly direction to stake

#4 thence 660 feet in a southerly direction along

the westerly line of the North Star Placer Mining
Claim to the place of beginning. This claim to be

known as the Blue Bird placer mining claim.

Dated July 6, 1926. H. P. Sheppard
Locator."

It will be noted that the certificates of location tied

the North Star and Blue Bird claims to the KPM
Association and that the evidence shows that the KPM
Association was a well known mining claim. (Ante

p. 38.)

We submit that the evidence of defendants, relating

to the location of the North Star and Blue Bird

Claims, shows that both the Federal and Territorial

Statutes were followed very closely by Sheppard. That

by these acts of location, title and the right to mine,

use, and hold the gromid vested in Sheppard "by a

sort of passive concession of the Government". (Gore

V. McBrayer, 18 Cal. 583, 589.) The character of the

titles and rights thus acquired is described by the

United States Supreme Court in Noyes v. Mantle, 127

U. S. 348, 32 L. ed. 168, 170, as follows:
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**They were the discoverers of the claim. They
marked its bomidaries by stakes so that they could

be readily traced. They posted the required no-

tice, which was duly recorded in compliance with

the regulations of the District. They had thus

done all that was necessary under the law for the

acquisition of an exclusive right of possession and
enjoyment of the ground. The claim was thence-

forth their property. They needed only a patent

of the United States to render their title perfect,

and that they could obtain at any time upon proof

of what they had done in locating the claim and of

the subsequent expenditures to a specified amount
in developing it. Until the patent issued, the gov-

ernment held the title in trust for the locators or

their vendees.
'

'

Plaintiff seeks to deprive defendants of property of

this character by alleging flaws in their locations with-

out first proving a valid location in himself.

In order to keep mining locations alive and to pre-

vent a forfeiture a locator is required by law to per-

form annual labor. The evidence and the ''Affidavits

of Proof of Labor" filed by Sheppard show that he

and his lessee faithfully performed this requirement.

ANNUAL LABOR PERFORMED BY DEFENDANTS.

The United States mining laws require that $100.00

worth of work shall be performed annually upon min-

ing locations. The annual labor year is from July 1,

noon, to the succeeding July 1, noon. The Alaska law

makes an affidavit filed in accordance therewith prima

facie evidence of the truth thereof. (Ch. 70 Laws of

Alaska, 1927, Sec. 7, p. 136.) Defendants not only
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performed the ^^ annual labor" but also filed '^ affidavits

of annual labor" with the Recorder.

Annual labor 1926-1929.

The first annual labor or assessment work on the

North Star and Blue Bird Claims was done during the

month of Jmie, 1927, at the instance and expense of

Sheppard. It was for the assessment year ending July

1, 1927. It consisted of ''over $100.00 worth of work

on each claim". Proof of this work was made by an

affidavit of annual labor (R. 77), which was filed on

June 27, 1927, in the Recorder's office of the Otter

Precinct. (R. 143.)

Annual labor 1927-1928.

The annual labor for 1927-8 was done at fhe instance

and expense of Sheppard (R. 77) between April 2,

1928 and April 30, 1928, and an affidavit of annual

labor was filed on Jmie 5, 1928, in the Recorder's office

for the Otter Precinct. (R. 144.)

Annual labor 1928-1929.

The annual labor for the year 1928-29 was also done

at the instance and expense of Sheppard (R. 77), and

an affidavit of annual labor, erroneously dated 1928 in-

stead of 1929, was filed on June 16, 1929, in the Re-

corder's office for the Otter Precinct. (R. 90.)

Annual labor 1929-1930.

This year's annual labor was also performed at the

instance of Sheppard (R. 77), and an affidavit of labor

was filed in the office of the Recorder of the Otter
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Precinct on July 8, 1930. (R. 148.) This affidavit

of labor was not admitted in evidence, and is the basis

of Assignment of Error 8. (R. 198.)

Lease from Sheppard to J. E. Riley Investment Company.

On August 14, 1930, Sheppard leased the Blue Bird

and North Star to the J. E. Riley Investment Com-

pany. (R. 74-76.) Under the lease the lessee was

obligated to do the annual labor. (R. 76.)

Annual labor 1930-1931.

The annual labor on the North Star and Blue Bird

for the year 1930-1931, was performed by the J. E.

Riley Investment Company. The work done ran ''in

the thousands of dollars". (R. 101.) An affidavit

of annual labor for the year ending July 1, 1931, was

filed in the Recorder's office of the Otter Precinct on

September 26, 1931. (R. 150.)

Annual labor 1931-1932.

The annual labor for the year 1931-32, was per-

formed by the J. E. Riley Company. The work on the

Blue Bird was worth three or four thousand dollars

(R. 102) ; on the North Star probably four or five

thousand dollars. (R. 102.) An affidavit of annual

labor was filed in the Recorder's office for the Otter

Precinct. (R. 103.)

Annual labor 1932-1933.

The amiual labor for 1932-1933 was done by the J.

E. Riley Investment Company and approximated the

value of three thousand dollars on the Blue Bird (R.
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102) ; on the North Star actual dredging operations

were begun. The probable value of the work was $20,-

000.00. (R. 103.)

The plaintiff introduced in evidence the affidavit of

annual labor for this period. (R. 114.) It was filed

in the Recorder's office of the Otter Precinct on Sep-

tember 27, 1933. (R. 114.)

Annual labor 1933-1934.

During the year 1933, the J. E. Riley Investment

Company finished dredging on the North Star. The

actual work done was of the value of several thousand

dollars. (R. 103.) On the Blue Bird probably three

or four thousand dollars. (R. 103.) An affidavit of

annual labor was filed in the Recorder's office of the

Otter Precinct. (R. 103.)

DEFENDANTS' ACTUAL POSSESSION OF BLUE BIRD AND
NORTH STAR DURING 1930.

The date of the lease to the J. E. Riley Investment

Company is August 14, 1930. During that month the

J. E. Riley Investment Company started preparatory

mining on the Blue Bird and North Star. They laid

pipe lines preparatory to thawing the ground, dug

ditches and tested the gromid for frost. They did more

or less work on the Blue Bird and North Star during

the remainder of the year—during the remainder of

the season. There w^ere probably four or five men

working there. Some on the Blue Bird and some on

the North Star. It would be in the "thousands of

dollars".
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In 1931 actual thawing operations commenced and

from that time until the properties were mined out

the work was prosecuted continuously during the min-

ing season. (R. 101-103.)

The acts of Sheppard in locating the North Star and

Blue Bird claims (1) by making discoveries of gold;

(2) marking the boundaries; (3) posting location

notices and recording location certificates; (4) per-

forming the '^ annual labor" required by law and filing

*' affidavits of proof of labor" with the recorder; and

(5) taking actual physical occupancy of the claims

through his lessee, the Riley Investment Company,

during the mining season of 1930, constituted actual

possession of the North Star and Blue Bird claims,

under claim and color of right, and by reason thereof,

the ground which plaintiff attempted to include within

the boundaries of the Good Hope Claim at the time

of his location, on October 27, 1930, was not vacant

and unoccupied land of the United States.

Atwood V. Frieot, 17 Cal. 37-43;

English v. Johnson, 17 Cal. 115

;

Patterson v. Keystone, 23 Cal. 575

;

Stephenson v. Wilson, 37 Wis. 482, 13 Morr.

M. R. 408, 418;

Barringer d; Adams, Minifig Law, p. 568;

North Noonday Min. Co. v. Orient Mining Co.,

1 Fed. 522, 539.

"The possession is continuous if the operation is

carried on at such seasons as the nature of the
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work permits or custom of the neighborhood per-

mits or requires."

40 €. J. 446.

Gordon v. Parks, 219 Mo. 600, 117 S. W. 1162;

Risch V. Wiseman, 36 Or. 484, 59 Pac. 1111.

Said this Court in Mcintosh v. Price (Alaska), 121

Fed. 716, 718:

''In Eilers v. Boatman and others, 111 U. S. 357,

4 Sup. 432, 28 L. ed. 454, the Supreme Court,

affirming the decision of the Territorial Court of

Utah, in Eilers v. Boatman, 3 Utah 167, 2 Pac. 66,

held that one cannot locate ground on tvhich am-

other is in the actual possession under claim and
color of right because such ground is not vacant

and unoccupied/'

DEFENDANTS' EVIDENCE UNCONTEOVERTED.

Plaintiff failed to introduce any testimony in denial

of the evidence of defendants as to the locations of the

North Star and Blue Bird Claims, by Sheppard on

July 6, 1926. Plaintiff also failed to introduce any

evidence to show that the North Star and Blue Bird

Claims were ''dummy" locations in fraud of the

United States; or, that these locations were made in

furtherance of a conspiracy to defraud the creditors

of McClellan. Neither did the plaintiff introduce any

evidence to contradict defendants ' testimony as to per-

forming the annual labor required by law ; or in denial

of the work done by the J. E. Riley Investment Com-

pany in preparing the claims for mining in 1930 and

subsequent years.
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Defendants' testimony covering these matters is rea-

sonable, probable and consistent and was supported

by docmnentary evidence. It was uncontradicted and

must be taken as true.

23 C. J. 47, Sec. 1791.

Any question, however, as to the conclusiveness of

the testimony of the defendants to prove the validity

of their titles and right of possession to the Blue Bird

and North Star Claims was settled and determined by

plaintiff, when he introduced in evidence the answer of

defendants to the original complaint. (R. 83.)

PLAINTIFF HAVING INTRODUCED IN EVIDENCE DEFENDANTS'
ORIGINAL ANSWER IS CONCLUSIVELY BOUND THEREBY.

Plaintiff on the cross-examination of Sheppard in-

troduced in evidence defendants' original answer (R.

83-87) the affirmative defense of which, in so far as it

relates to Sheppard 's titles, is as follows:

'^2. That on or about the 6th day of July, 1926,

Harry P. Sheppard, one of the defendants herein,

located and staked twenty (20) acres of ground

situated on Otter Creek in the Otter Recording

Precinct, Territory of Alaska, for mining pur-

poses, being a strip of ground six hundred and
sixty feet (660 ft.) wide by thirteen hundred and
twenty feet (1320 ft.) long, and duly described the

said ground as the Blue Bird Placer Mining
Claim adjoining the northerly line of the K.P.M.
Association Placer Mining Claim on said Otter

Creek. That the said Harry P. Sheppard then

and there set out his initial stake on said claim

upon which he set up his notice of location of said

claim and set out stakes upon each corner thereof

as corner stakes of said claim, and marked the

boundaries of such claim between said stakes and
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along the boundary lines of said claim, and duly

filed the said claim for record in the office of the

Recorder in and for said Otter Precinct, Fourth

Division of Alaska, on the 2nd day of August,

1926, and that ever since said time the said Harry
P. Sheppard has done and performed the assess-

ment work and annual labor on said claim, and

ever since the said July 6th, 1926, has been and
is now the true and lawful owner of the said min-

ing claim.

''3. That on or about July 6th, 1926, the said

Harry P. Sheppard, one of the defendants herein,

located and staked twenty (20) acres of ground

for placer mining purposes, being a strip of

groiuid six hundred and sixty feet (660 ft.) wide

by thirteen hundred and twenty feet (1320 ft.)

long, adjoining the northerly line of the K.P.M.

Association Placer Mining Claim and adjoining

the Blue Bird Placer Mining Claim hereinbefore

described, and set out his initial stake upon which

was written his notice of location of said claini

and further set out stakes or posts on each corner

of said claim, and marked the boundaries of said

claim so that the same could be readily seen and

described the said claim as the North Star Placer

Mining Claim on Otter Creek aforesaid in the

Otter Recording Precinct of the Fourth Division,

Territory of Alaska, and that ever since said date

the said Harry P. Sheppard has performed the

annual assessment work required by law and has

been and is now the true and lawful owner of the

said North Star placer mining claim.

''4. That thereafter, and on or about the 14th

day of August, 1930, the said Harry P. Sheppard,

for a valuable consideration, leased the said de-

scribed mining claims to the J. E. Riley Invest-
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ment Company, the defendant corporation herein,

and that ever since said time the said corporation

has been, and is now in the actual possession of

both of said claims, to-wit : The Blue Bird placer

mining claim and the North Star placer mining

claim, and has been mining and operating both of

said claims under said lease.

''5. That on or about the 27th day of October,

1930, the plaintiff herein entered upon the Blue

Bird and North Star placer mining claims, and

set out stakes thereon and attempted to locate a

portion of both of said claims as a placer mining

claim, and described such attempted location as

the Good Hoppe claim. That the ground so at-

tempted to be located by the said plaintiff Walter
Sakow, was not then imappropriated Government
land, and was not then open or available to loca-

tion by any person, or for any purpose, but was
then and there the property of the said Harry P.

Sheppard by reason of his previous and prior

location of the same as aforesaid, and that the

said Walter Sakow never acquired any right,

title or interest in the said ground by reason of

his attempted location thereof, but was and is a

trespasser upon the said Blue Bird and North
Star placer mining claims." (R. 84.)

Plaintiff having introduced in evidence this answer,

without limitation, and no evidence having been intro-

duced by him in contradiction thereof, is bound by all

of its allegations.

''It is a general rule that a party, introducing

a document in evidence, is bound by its recitals

for all purposes."

Snell Isle v. Commissioner etc. (C. C. A. 5), 90

F. (2d) 481, 482.



54

"As a general rule documentary evidence is

held to be conclusive against the party introduc-

ing it. He may not impeach it and he will not be

permitted to accept a part which is in his favor

and repudiate a part which is opposed to his claim

or defense."

10 R. C.L. 1089, Sec. 289;

23 C.J. 50, Sec. 1793;

Merchants' Bank v. Bawls, 7 Ga. 191. See note

17 Ann. Cas. 381.

In Texas d N. 0. etc. v. Patterson et al. (Tex.), 192

S. W. 585, 587, the Court said:

''Plaintiff introduced in evidence the answer

of the defendant * * * without limitation, and
such answer contained the statement of facts

above quoted. This is all of the evidence on this

phase of the case and we believe the plaintiffs

having made the statements of his adversary evi-

dence are 'concluded by them'. Baker v. Cook, 13

Tex. 80.

Where a plaintiff puts an affidavit of defense

in evidence, its statement must be taken as true

against him."

McCord V. Durant, 134 Pa. S. P. 184, 19 A. 489.
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III.

PLAINTIFF'S ATTEMPTED LOCATION INVALID BECAUSE
DEFENDANTS WERE IN THE ACTUAL POSSESSION OF
THE GROUND UNDER A CLAIM OF TITLE AT THE TIME
OF PLAINTIFF'S ATTEMPTED LOCATION.

Plaintiff was charged by Sheppard's recorded cer-

tificates of location with notice that Sheppard claimed

the property included within the boundaries of the

Good Hope Claim and that the same was a part of the

North Star and Blue Bird locations. (2 Lindley on

Mines, 14 ed., Sec. 392.) Plaintiff before he attempted

to locate made no effort to ascertain whether the

ground was open to location or was within the bound-

aries of valid subsisting locations. For a person who

followed mining (R. 31) and who had lived in the town

of Flat since 1915 (R. 30) plaintiff, upon the trial, dis-

closed a most extraordinary ignorance of Otter Creek

and the mining claims in the vicinity of Flat. He tes-

tified that he did not become familiar with Otter

Creek until he staked the Good Hope Claim (which

is about a mile and a half from Flat) (R. 23) until

1930. (R. 30.) That he never knew of the K.P.M.

Association Placer Mining Claim until 1934. (R. 56.)

Plaintiff also testified:

''I never went to look at the records to find out

before I went up there to stake as to what ground
in there was claimed or had been claimed. I never

looked at the records to see if this ground was
claimed. I never went to the Commissioner's

office to find out. Never made an attempt to find

out if anybody else had located this claim." (R.

50, 51, 56.)

It was the duty of plaintiff before attempting to

locate to not only search the records but it was also



56

his duty to examine the ground for evidences of prior

appropriation. Plaintiff failed to do this. Neverthe-

less he was charged with notice of all facts which a

reasonable search would have disclosed. This search

would have brought actual knowledge to him that

Sheppard had previously located the ground which

was included in the Good Hope and had kept his

locations alive by the performance of annual labor.

He would also have discovered the actual work done

upon the North Star and Blue Bird Claims in the

mining season of 1930. Plaintiff with notice that the

ground, which he attempted to locate, was already

covered by prior valid locations and was in the actual

possession of defendants claiming under those loca-

tions, nevertheless, intruded and trespassed upon de-

fendants' possession and now seeks to divest them

of title by asserting flaws in their locations. This

will not be permitted. Said this Court in 3IcIntosh

V. Price (Alaska), 121 Fed. 716, 718:

^'The policy of the mining laws of the United

States does not permit a locator to thrust out

of the possession of his discovery and the pay
streak of his claim one who has located a placer

claim, in an attempted compliance with the min-

ing rules and latvs, and v,'ho is actually engaged

in mining upon that portion of his claim. A case

directly decisive of the question is Haws v. Vic-

toria Copper Mining Company, 160 U. S. 303, 16

Sup. St. 282, 40 ll ed. 436. In that case the

Victoria Mining Company was in possession of

land and w^as engaged in w^orking a certain min-

ing claim. One of its employes discovering what
he conceived to be fatal defects in the location

notices of the claims, conceived the secret inten-

tion of taking possession of the property for his
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own benefit, secured the assistance of another,

and made locations on the ground then occupied

by his employer, set stakes and posts with notices,

and in the night time ousted the mining com-

pany from its possession. The court held that

such an intruder and trespasser could not make
his wrongdoing successful by asserting a flaw in

the title of him against whom the wrong had been

committed. In Eilers v. Boatman and others,

111 U. S. 357, 4 Sup. Ct. 432, 28 L. ed. 454, the

Supreme Court, affirming the decision of the

Territorial Court of Utah in Eilers v. Boatman,
3 Utah 167, 2 Pac. 66, held that one cannot locate

ground on which another is in the actual pos-

session under claim and icolor of right, 'because

such ground is not vacant and unoccupied/' (Ital-

ics ours.)

Said this Court in Rooney v. Barnette (Alaska),

200 Fed. 700, 705:

''The present action is a suit in ejectment. It

is elementary law^ that a plaintiff in ejectment

must recover upon the strength of his own title,

which must be sufficiently established to warrant
a verdict in his favor. A onere intruder and
trespasser cannot make his ivrongdoing success-

ful by asserting a flaiu in the title of one against

whom the wrong has been by him committed/'

(Italics ours.)

These decisions are most pertinent to the facts of

this case.

We respectfully submit that the trial Court erred

in refusing to instruct the jury to return a verdict in

favor of the defendant.
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D.

THE COURT ERRED IN GIVING AND REFUSING TO GIVE
CERTAIN INSTRUCTIONS.

D. (I)

THE COURT ERRED IN INSTRUCTING THE JURY THAT DE-
FENDANTS MUST PROVE THE VALIDITY OF THE NORTH
STAR AND BLUE BIRD LOCATIONS BY A PREPONDER-
ANCE OF THE EVIDENCE.

Assignment of Error No. 18. (R. 207.)

^'18. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows

:

"You are instructed that if you find from the

evidence that the defendant, H. P. Sheppard,

made a valid location of the mining claim de-

scribed in defendant's amended answer as the

Blue Bird placer mining claim, and thereafter

in each year did the assessment work as required

by law, for each year up to and including the

year ending July 1st, 1931, that the plaintiff,

Walter Sakow, in attempting, on the 27th day of

October, 1930, to locate a part of said Blue Bird

mining claim as the Good Hope mining claim,

was a mere trespasser, and that the gromid con-

tained within the boundaries of said Blue Bird

mining claim was not open and subject to location

at said time by the said Walter Sakow",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 207.)

The trial Court modified this requested instruction

(Instruction 6, R. 169) by inserting after the word
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*' evidence" on the first line, the words "by a pre-

ponderance thereof", so that the instruction as given

read:

"You are instructed that if you find from the

evidence by a preponderance thereof: that the

defendant H. P. Sheppard made a valid location

of the mining claims described in defendants'

amended answer as the North Star and Blue Bird

placer mining claims * * * ; and that thereafter in

each annual labor year said H. P. Sheppard did

the assessment work as required by law * * * then

plaintiff Walter Sakow, in attempting, on the

27 day of October, 1930, to locate a part of said

mining claims as the Good Hope Mining claim

was a mere tresi3asser * * *". (R. 169.)

The refusal to give the instruction requested was

error. The instruction, as modified by the Court, is so

clearly erroneous as not to require discussion. This

instruction put upon the defendants the burden of

proving the validity of their title by a preponderance

of the evidence ; and, also of proving, by a preponder-

ance of the evidence, that they performed the annual

labor required by law. The burden of proof through-

out the trial was upon plaintiff—and never shifted

—

and this included the burden of proving that at the

time plaintiff attempted to locate the ground, known
as the Good Hope, it was vacant, unappropriated land

of the United States.

19 C. J. 1151, Sec. 200.
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D. (II)

THE COURT ERRED IN REFUSING DEFENDANTS' REQUESTS
TO INSTRUCT THE JURY THAT IT WOULD BE PRESUMED
THAT THE K.P.M. ASSOCIATION WAS A WELL KNOWN
MINING CLAIM.

AssigiHTients of Error 15 (R. 205) and 16.

(R. 205.)

''15. The Coui-t erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows

:

"You are instructed that a description in the

notice of location of the Blue Bird claim, claimed

by H. P. Sheppard, defendant in this action, being

defendants' Exhibit No , is sufficient under

Section 2324 of the Revised Statutes of the United

States and the laws of the Territory of Alaska,

which describes the said claim as being located

adjoining the Northerly boundary or line of the

K. P. M. Association claim on Otter Creek; such

K. P. M. Association will be presumed to be a

natural object or permanent monument within

the meaning of the statute until the contrary

appears, where the said Blue Bird claim is further

described by the length of its boundary lines and
stakes at the comers",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 205.)

''16. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows:
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"You are further instructed that a description

in the Notice of location of the North Star claim,

claimed by H. P. Sheppard, defendant in this

action, being defendants' Exhibit No ,
is suf-

ficient under Section 2324 of the Revised Statutes

of the United States and of the laws of the Ter-

ritory of Alaska, which described the said North

Star claim as being located adjoining the North-

erly boundary or line of the K. P. M. Association

claim on Otter Creek ; such K. P. M. Association

will be presumed to be a natural object or perma-

nent monument within the meaning of the statute

until the contrary appears, where the said North

Star claim is further described by the length of

its boundary lines and stakes at the corners '

',

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

(R. 205.)

These Assignments involve the same legal question.

The Federal law and the Alaska Statutes require that

the location certificate shall describe the claim with

reference to some natural object, permanent monu-
ment or well known mining claim. Defendants re-

quested the Court, as set forth in the foregoing As-

signments of Error, to instruct the jury that the

references in the certificates of location—describing

the Blue Bird and North Star claims as adjoining the

northerly boundary or line of the KPM Association
—would he presumed to he a reference to a "natural

object or permanent monument, within the meaning of

the statute, until the contrary appeared. These re-

quested instructions, the trial Court refused to o-ive
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and in their stead, instructed the jury as is set out in

Instruction No. 3 (R. 168), which is as follows:

"If you believe from the evidence in this case

that there was, in the month of July, 1926, an

area in the Otter Creek Valley, Otter Recording

District, Fourth Division, Territory of Alaska,

with boundaries well marked on the ground so

that they could be readily traced and that such

area was then well known to the people of that

locality to constitute a placer mining claim known
as the KPM Association and that the boundaries

thereof were then and there well known to said

people, such area would have constituted a perma-

nent monument and well known mining claim

within the meaning of the law requiring the loca-

tion certificate of a newly located placer mining

claim to describe the claim with reference to some
permanent monument or well known mining claim

and there would be no necessity of proving that

the said KPM Association was in fact a valid

placer mining claim located with all the for-

malities of law." (R. 168.)

This instruction required the boundaries of the

KPM Association to be well marked on the ground

so that they could be readily traced and that the

boundaries thereof must be well known to the people

of the locality, while the law% only, requires that the

claim be well known. In order to meet this instruc-

tion the burden was upon the defendants—in view of

Instruction No. 6 (R. 169), requiring that defendants

prove the Sheppard locations by preponderance of the

evidence—to prove that the KPM boundaries were

so marked upon the ground that they could be readily

traced. This was error. The law, in the absence of
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evidence to the contrary, presumed that the KPM
Association referred to in the location certificates of

the Blue Bird and North Star Claims was a well

known mining claim.

Said this Court, in Smith v. Cascaden, supra, p. 794

:

"Cleary creek is a natural object; there is no

evidence tending to show that the Discovery claim

referred to in the above notice was not a well

known and clearly defined mining claim on Cleary

creek, and, in the absence of evidence showing

that it was not, it must be presumed that the same

was a well known claim with definite boundaries,

and therefore a natural object or permanent
monument, within the meaning of Section 2324,

of the Revised Statutes. Hammer v. Garfield

Mining Co., 130 U.S. 291, 9 Sup. Ct. 548; 32 L. ed.

964."

Vogel V. Warsing, supra, 951, 952

;

Book V. Justice Co., 58 Fed. 106

;

Law V. Fowler, 45 Idaho 1, 261 Pac. 667.

Reference to a mining claim in a location notice

casts upon the i^arty attacking the notice the hurden

of showing that there is no such mining claim as re-

ferred to therein.

Shattuck V. Costello (Ariz.), 68 Pac. 529, 531;

London Derry Mining Co. v. United etc. (Colo.),

88 Pac. 455,458;

Latv V. Fowler, supra, p. 669.

We submit that the trial Court erred in refusing to

give the instructions requested and in giving in their

stead instruction No. 3 and that such error was very

prejudicial to the rights of the defendants.
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D. (Ill)

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF "POWER OF ATTORNEY" AND IN REGARD
TO McCLELLAN STAKING THE CLAIM OUT OF THE PRES-

ENCE OF SHEPPARD.

Assignment of Error 19. (R. 207.)

'*19. The Court en^ed in charging the jury, instruc-

tion No. 8, and the whole thereof, which reads as

follows

:

'^No.8.

''In this case no power of attorney* to locate

placer mining claims in Alaska has been shown to

exist from H. P. Sheppard in favor of Angus
McClellan. Therefore, if you believe from the

evidence by a preponderance thereof that the de-

fendant H. P. Sheppard did not stake the said

North Star and Blue Bird placer mining claims,

but that the said Angus McClellan did stake the

said North Star and Blue Bird placer mining

claims and did stake them out of the presence of

said H. P. Sheppard, then such staking would be

void and would not segregate the ground therein

contained from the public domain, but the same
would remain open for location",

to which instruction the defendants excepted upon the

grounds that there is no evidence in the case warrant-

ing such an instruction and that there was never any

contention or claim that there was a power of attorney

given to Angus McClellan by H. P. Sheppard, and

that such instruction No. 8 is confusing and mislead-

"Section 6 * * * and no person shall be authorized to act as agent or
attorney for the location of placer mining claims except under written powers
of attorney duly executed and acknowledged * * *". (Ch. 10, Laws of Alaska,
1915, p. 14.)
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iiig and prejudicial to the rights of the defendants,

and an exception was allowed by the Court." (R. 207.)

Plaintiff in his Second Amended Reply admitted

that Sheppard had located the North Star and Blue

Bird Claims. (Ante p. 34.) Plaintiff alleged that

these locations were invalid on certain specified

grounds among which was not included the ground

that McClellan had staked the claim "out of the

presence of H. P. Sheppard" without a ''power of

attorney". The only evidence which could possibly

relate to this subject is the testimony of plaintiff as

follows

:

"I told Sheppard 'Dredge is on my gromid, and
Harry Donnelley told me that you own the

ground' and I asked him how he came to be the

owner, and he said he owned that ground, and told

me how long he owned it. And he said he staked

that ground and he owned that ground, staked it

in '26. 'Weir, I told him, 'never no stakes around
there. We won't go any further. Come on with

me, take anybody you want with you, and I take

somebody with me and go up there and show me
your lines and stakes. If you find stakes on my
ground, I take my stakes away.' 'Well', he says,

'I never been up there, don't know the lines.

Angus McClellan staked it for me. I never been
up there.' He said he didn't know anything about
where the stakes and lines were, and he says, 'You
will find it on the records if you want.' 'Well', I

says, 'my location notice on records also.' He
never went up with me." (R. 45, 46.)

On cross-examination the plaintiff testified

:

"Then I went to see Harry Sheppard and at the

time I went up, to talk to Harry Sheppard I knew
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that a man, in order to stake a placer mining

claim, had to stake it himself, or he had to have a

power of attorney to stake it. Harry Sheppard
told me that he staked the gromid in 1926. And
he told me he didn't know where the ground was;

never had been up there and that Angus Mc-
Clellan staked it. I wanted to go to show him my
lines and I told him if he would go up there and
show his stakes and lines, I would take my lines

and stakes down. I knew when Mr. Sheppard told

me that he had never been up there on the ground,

didn't know where the stakes were, didn't know
where the lines were, and that Angus McClellan

has staked it for him, that he had no claim because

Angus McClellan was the owner of the ground.

Angus McClellan was alive then, but is dead now.

Harry Sheppard, according to what he told me
didn't have any claim up there. He didn't know
any stakes, didn't know any lines. He told me he

had never been up there, didn't know where the

lines was and that Angus McClellan staked it.

Q. So he as good as told you he didn't have

any claim up there or any rights?

A. He didn't say that.

Q. But he told you that, in effect, when he told

you he had never been up there, never put the

stakes there, never put the lines and that Angus
McClellan had staked it ?

A. No, hut I know it before myself Angus Mc-

Clellan staked it and he represented (inter-

rupted)." (R. 52-53.)

This conversation was denied by Sheppard. (R. 78.)

The testimony of plaintiff that Sheppard told him

that he had "never been up there, don't know the lines.
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Angus McClellan staked it for me", in the light of the

plaintiff's cross-examination, and Sheppard's positive

and uncontradicted testimony, that he, himself, staked

the claim, assisted by McClellan, has all the ear marks

of a fabrication ; and is not of such a character, as to

justify the Court, to give the foregoing instruction.

Testimony of this character is so easily fabricated, and

the distrust thereof is so universal, that in Alaska, as

elsewhere, the statute provides that it is the duty of the

Court, to instruct the jury, that it ought to be viewed

'Uuith caution". (C.L.A., 1933, p. 835, Sec. 4263, par.

4.) The Court did not so instruct in the instant case.

Plaintiff's reply admitted that' Sheppard had located

the claims. (Ante pp. 33-37.) The issue submitted to

the jury by this instruction was heyond the issues made

by the pleadings and the evidence of plaintiff was so

flimsy and suspicious as not to v/arrant or justify the

instruction, particularly, when viewed in the light of

the uncontradicted evidence of the defendants.

This instruction was highly prejudicial and assumed

that there was sufficient evidence to warrant the giving

of the same and is misleading and abstract.

Said the Supreme Court of Oregon in Anderson v.

Oregon B. Co., 45 Or. 211, 77 Pac. 119, 122:

''The objection to these instructions is that they
are misleading and abstract, * * * if, as a matter
of fact, there was no evidence in the case tending

to prove these conditions, the mere statement of

the court to the jury that, if they found them to

exist, they could draw certain inferences there-

from, is the assumption of a fact in evidence con-
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trary to the truth, making the instruction both

misleading and abstract—misleading, because it

submits to the jury a matter as if there were evi-

dence to support it; and abstract, because in

reality there is no question of the kind in the

case, and it would constitute error. Breon v.

Henkle, 14 Or. 494, 13 Pac. 289; Woodward v.

O. R. & N. Co., 18 Or. 289, 22 Pac. 1076".

In Hall V. McKinnon (Alaska), 193 Fed. 572, 581,

this Court said

:

'

' The question of fraud based upon such a loca-

tion was not made an issue in the pleadings of

this case, as in Cook v. Klonos. It was therefore

not a question upon which instructions should

have been given.
'

'

This Court in this case also cited and quoted from

the decision of the Supreme Court of Oregon, in Coos

Bay etc. v. Siglin, 26 Or. 387, 38 Pac. 192. In that

case the Supreme Court of Oregon, said:

"It is urged, however, that as no objections

were taken to the evidence offered to defeat plain-

tiff's title upon this ground, and the evidence

having gone to the jury, it was not error in the

court to instruct the jury touching such evidence,

even though it tended to prove a case broader than

the pleadings disclosed. The former decisions of

this court are decisive of that question. ^An in-

struction upon matters not put in issue by the

pleadings is erroneous and furnishes cause for re-

versal/ Buchtel V. Evans, supra." (21 Or. 309,

28 Pac. 67.) (Italics ours.)
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As pointed out by us (ante p. 44) mining claims

located on the public domain are property in the

highest sense of that term, which may be sold, trans-

ferred, mortgaged, and inherited. (Forbes v. Garcey,

94 U. S. 762, 24 L. ed. 313.) In Alaska no estate or

interest can be created therein except in writing, sub-

scribed by the party to be charged or by his lawful

authorized agent. (C.L.A. 1933, Sec. 4315, p. 844.)

Cascaden v. Dunbar, 2 Alaska 408, 411.

We submit that property of this character is not to

be divested solely upon the flimsy testimony of a party

to the action as to w^hat his opponent told him. Par-

ticularly is this so w^hen the testimony so given is con-

trary to the evidence, denied by the opponent, and is

so unreasonable and suspicious that it bears the im-

print of falsehood.

D. (lY)

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
AS REQUESTED BY DEFENDANTS THAT PLAINTIFF
COULD NOT MAKE A PLACER MINING LOCATION UPON
GROUND ALREADY COVERED BY PRIOR LOCATIONS AND
THAT THE BURDEN OF PROOF WAS UPON PLAINTIFF
TO PROVE THAT THE LAND WAS VACANT AND UNAP-
PROPRIATED AT THE TIME OF HIS ATTEMPTED LOCA-
TION.

AssigTiments of Error 10 and 11. (R. 201, 202.)

'^10. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given, as follows:
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*^You are instructed that a title to a mining
claim cannot be initiated by an entry upon a

prior, valid, existing location, and that a subse-

quent location of ground upon which there is a

prior, valid and existing location is wholly void

for the purpose of finding any right or claim to

the ground. And if you find that the time the

plaintiff, Walter Sakow, staked the Good Hope
Placer Mining Claim, that the ground covered

thereby was already covered and appropriated by
a prior, valid and existing location made by the

defendant, Harry P. Sheppard, or by any other

person, then your verdict must be for the defend-

ant",

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

''11. The Court erred in refusing to instruct the

jury as requested by the defendants before the charge

to the jury had been given as follows:

"You are instructed that before the plaintiff

can recover in this action, he must prove by a

preponderance of the evidence that the ground in

controA^ersy,^ described as the Good Hope Mining

Claim, was on the 27th day of October, 1930, un-

appropriated public land of the United States

and was then open to exploration and to location

of a mining claim thereon. Or he must otherwise

prove by a preponderance of the evidence that

such public domain had theretofore been claimed

and located as a mining claim by other parties and
that such location had become forfeited or had
been abandoned by the said previous locators,

prior to the 27th day of October, 1930",
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which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court."

The defendants were entitled to have the requested

instructions given to the jury. Their affirmative de-

fense was, that at the time plaintiif attempted to locate

the Grood Hope Claim, the property included therein

was already covered by Sheppard's locations of the

North Star and Blue Bird Claims. Also as pointed

out on page 49 of this brief, the evidence at the trial

showed such a prior actual possession and occupancy

thereof, as to impose upon the plaintiff, the burden of

proving that the ground was vacant, miappropriated

public domain at the time he attempted to locate it.

The requested instructions, set forth in Assignments

of Error 10 and 11, were in accord with defendants'

affirmative defense and the theory of their defense at

the trial and it was the duty of the trial Court to give

the same.

The lower Court, instead of giving the requested in-

structions, gave instiTiction No. 9. (R. 171.) This in-

struction, while covering a part of the instructions re-

quested, does not include the whole thereof, and, the

portion relating to the ground being open, unappropri-

ated public domain is ambiguous, confusing, mislead-

ing and erroneous.

The instruction given is the basis of defendants'

assig-nment of error No. 20, which is as follows:
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Assignment of Error 20. (R. 208.)

''20. The Court erred in charging the jury, as

set forth in paragraph (a) of Instruction No. 9,

which reads as follows

:

'No. 9.

'You are instructed that, if you believe from a

preponderance of the evidence introduced in this

case:

(a) That the ground in controversy herein,

was open imappropriated public mineral land of

the United States in the month of October, 1930

(and the same would be open, unappropriated

public mineral land of the United States, unless

the said North Star and Blue Bird placer mining

claims had been validly located and included the

ground included in plaintiif 's alleged Good Hope
placer mining claim and were kept alive by the

doing of proper assessment annual labor';

To which instruction the defendants excepted

upon the grounds that the same is ambiguous,

confusing and misleading to the jury and is not

warranted by any evidence in the case, and an

exception was allowed by the Court.
'

'

This is an incorrect statement of the law. The

actual possession of the defendants, mider claim and

color of title, was sufficient as against plaintiff, who

trespassed upon defendants' possession and now seeks

to make his wrongdoing successful by asserting tech-

nical flaws in their titles. We here adopt the argu-

ment and the authorities set forth on pages 55-57 of

this brief in support of Assignments of Error 10, 11

and 20; and, submit, that the refusal of the Court to
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give the instructions requested was prejudicial error.

That instruction No. 6, was not a fair and clear state-

ment of the law and was likewise prejudicial.

In conclusion we respectfully submit that the judg-

ment of the lower Court be reversed with direction

that judgment be entered for defendants.

Dated, San Francisco, California,

February 16, 1938.

Respectfully submitted,

Charles E. Taylor,

Julian A. Hurley,

John L. McGinn,

Attorneys for Appellants.




